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At the Regular Meeting, Monday, Feb. 6, 1866, Mr. Amos M. Stetson 
offered the following Resolution, which was adopted without dis- 
sent : — 

Resolved, That the President designate a Committee of Seven to 
inquire into the case of Franklin W. Smith, a member of the Gov- 
ernment of this Board, lately convicted of fraud against the Govern- 
ment of the United States, by a Court-martial at Charlestown. 

At the Regular Meeting, Monday, June 6, 1866, Mr. William 
B. Spooner, Chairman of the Committee, submitted the following 
Report ; which, on motion of Mr. J. Russell Bradford, after some 
discussion in explanation, was unanimously accepted. 

Attest, 

LORENZO SABINE, Secretary. 

Booms of Boston Board of Tbadb, 
June 12, 1865. 



BOSTON BOARD OF TRADE. 



The undersigned, appointed to "inquire into the case 
of Franklin W. Smith, a member of the Government of 
this Board, lately convicted of fraud against the Gov- 
ernment of the United States, by a Court-Martial, at 
Charlestown," ask leave to submit the following Re- 
port : — 

The late lamented President of the United States 
having annulled the judgment and sentence of the Court, 
and having declared that the accused is fully discharged, 
any further action in the premises may seem to some 
entirely unnecessary. Your Committee are riot of this 
opinion. The penalties of twenty thousand dollars fine, 
and two years' imprisonment, imposed by the Court- 
martial, may have been remitted by the President 
because he thought the punishment excessive; or be- 
cause the evidence satisfied him, that the Respondent 
should not have been prosecuted for fraud, but merely 
sued for the non-performance of a contract ; or because 
of the belief that the trial was without cause either in 
law or equity; or because, in the kindness of heart 
for which he was so remarkable, other considerations 



impelled him to the interposition in his power, as Chief 
Magistrate * In a word, Franklin W. Smith, though 
acquitted by the President, is not, of consequence, ac- 
quitted as a merchant; and, his transactions with the 
Navy Department, in the judgment of your Committee, 
form a proper subject of inquiry. Indeed, the most 
searching and thorough investigation is due alike to 
him and to ourselves. His case, as presented to the 
country, forbids neutrality ^ forbids a middle course; 
and the Boston Board of Trade must sustain him or 
expel him. 

" The purest treasure mortal times aflfbrd 
Is spotless reputation : that away. 
Men are but gilded loam or painted clay." 

The " charges and specification of charges preferred 
by the Secretary of the Navy against Franklin W. 



* Since this Eeport was written, we hare seen a letter from a member of. 
Congress, in which he remarks, " It may interest you to know that the President, 
before he gave Mr. Eames's report to Mr. Sumner, called me back one evening, 
as I was leaving his room, and said, 'I have examined carefully that case of 
the Smiths you spoke to me about ; and I will say this much to you about it, that 
it is a mighty small matter, if there is any in it.' " 

Again : we find from another letter, that Mr. Lincoln remarked to a member 
of the Senate, in substance, that he had read every word of the opinion of the 
lawyer ; to whom the Eecord was referred, although it covered upwards of sixty 
pages of foolscap ; that, although this lawyer attempted to justify the Court, he 
admitted there was not much fraud proved. "But, by his own showing," said the 
President, ** only one case was in any way made out, that of the Banca tin." 
'* And," concluded the President to the Senator, " 1 wish that you would take 
his opinion, and let me know what you think about it." 

Thus it appears that the president decided in justice, not in mercy. 

The finid decision was communicated to Mr. Smith in these words : " The 
records of the Court-martial, together with the finding and the sentence, have 
been submitted to the President of the United States, who has been pleased to 
disapprove them, and declare the judgment null and void, and order your 
discharge." 



Smith, a contractor furnishing supplies for the United- 
States Navy," fill thirty-four manuscript pages; but, 
reduced to the. language which one merchant uses to 
another, they consist simply of the averments that, in 
a contract to sell five thousand pounds of Banca tin, 
Smith Brothers & Co. substituted Bevely tin ; that, 
on a contract to furnish ten reams of Sibley & Co.'s 
Emery-cloth, a part was of Stedman's manufacture; 
that, on a contract for the sale and delivery of hard- 
ware, a few articles, worth, perhaps, one hundred 
dollars, were of inferior quality ; and that, on a contract 
to supply " hand-cut " files, a part delivered were 
" macAine-cut : " and that there was a "wilful neglect 
of duty," in the execution of a contract for anchors. 

The trial commenced on the 20th of September, 
1864 ; and the hearing alone, without the arguments of 
the counsel for the accused and for the prosecution, 
occupied sixty-eight days. The Record of the proceed- 
ings, as reported by Fred. J. Warburton, of New York, 
stenographer and law-reporter, fills no less than one 
thousand nine hundred and thirteen manuscript pages.* 
The result was, that the Judge Advocate convinced the 
requisite number of the seven officers who composed 
the Court-martial, that the Respondent was a fraudulent 
and a neglectful contractor. The case, in behalf of the 
prosecution, occupied thirty-four days ; and the testi- 
mony, the objections of the counsel for the defence and 



* This without the arguments of the counsel, which fill two hundred and 
seventy-five printed pages. The whole, in manuscript, probably quite twenty- 
five hundred pages. 



the rulings of the Court thereon, fill eight hundred and 
seventy-four pages of the Record of the proceedings. 
It is not possible, therefore, that a synopsis even can 
be given in this Report; and this we deeply regret, 
since the only alternative is to state the impression 
which the testimony has made upon our own minds. 

At this precise point, we cite what, perhaps, we may 
call the summing-up of the Judge Advocate, who not 
only represented the immediate prosecutors, but the 

COUNTRY. 

Thus he said of the Respondent, that — 

" The tohole evidence shows^ that no opportunity was omitted hy him 
to take an undue advantage in his dealings. His private letter to his 
brother, Benjamin G. Smith, written on the arrival of the steamer 
at New York, shows hut too plainly the character of all his transactions 
with the Government, and the party who was aiding and abetting him 
in these fraudulent doings." 

Again : — 

" We have thus reviewed the testimony in this case, and have 
endeavored to show you that it fully sustains all the specifications of 
these charges. It has developed the fact, that, in all his transactions 
with the Government, the accused has embraced every opportunity which 
was afforded to him, hy his connection with the employees of the Oovemr 
meni, to practise deceptions, whereby the United States has been largely 
defrauded. The proof of this has been exhibited by his private 
correspondence, and the testimony of his own witnesses. You have 
other letters of his before you, to which we have made no special 
allusion, which, with the other testimony, show conclusively, that, 
from the commencement of his business with the Oovemment as a con" 
tractor for supplies, he has taken undue advantages in his dealings, and 
has managed so to influence all the Oovemment officials and employees, 
whom it was important for him to conciliate, — from the navy agent 
down to the ordnance clerk, — as to render it a comparatively easy mat- 
ter for him to successively prosecute his extensive system of frauds. 
We have read the letters to which we have referred, over and over 



again, for the express purpose of seeing how they could be construed 
consistently with the character which he claims for integrity and 
fair dealing ; and we here assert our inability to reconcile them with 
what we have been taught to regard as the principles of honesty and 
uprightness, the practice of which can alone entitle any one to a 
character for integrity and fair dealing. We have been altogether 
unable to see how the wilfvl suhstitviion of inferwr and worthless arti- 
cles j on a contract for those of the best quality j can entitle any man to 
be respected as an honest man. And, in our view, the corrupting of 
any man in the employ of the Government, for the purpose of indu- 
cing him to disregard and neglect his duty, or to violate in any way 
his official obligations, is an offence of a most aggravated character." 

Still again : — 

"If he (Franklin W. Smith) wanted an affidavit of his honesty 
in his transactions at the navy yard, he had only to write it, and Jacobs 
& Simpson were ready to swear to whatever he prepared for them. In 
short, he had so managed to remove all obstacles out of his way at the 
yard, that he could do there just as he pleased; and the extensive 
machinery of his ' complicated Government business,' by the aid of 
a little grease, was thus entirely relieved from friction, and moved on 
with rapidity and success. From the time when, a perfect stranger, he 
introduced himself to the navy agent at the Parker House, and was 
immediately taJcen into the most intimate relations with thai official, he 
seems to have had no difficulty whatever in accomplishing any thing he 
chose to undertake in the way of making money out of the Government ; 
and he appears to have acted upon the principle, that, if the Government 
intrusted its affairs in the hands of men who would suffer it to be sunn' 
died, it was their fault, and that he was in no way answerable for it.'* 

The common courtesies of life are never to be for- 
gotten ; and the injunction, " Judge not, that ye be not 
judged: for with what judgment ye judge, ye shall 
be judged ; and with what measure ye mete, it shall be 
measured to you again," — this injunction should ever 
control the opinions of fallible, frail, erring man. But 
the "judgment" pronounced upon the testimony, by the 
Judge Advocate, standing as the representative op 



THE COUNTRY, how different from ours! We do not 
agree with him in a single essential particular; and, in 
imr "judgment," there is not a particle of proof to 
warrant the averments which we have placed in Italics. 

In order to "judge" of the guilt or innogence of 
Franklin W. Smith as a " Boston merchant," and to 
recommend his retention or expulsion as a member of 
the Government of this Board, your Committee deemed 
the reading, the thorough reading, of the Record of the 
proceedings of the Court-martial, unconditionally in- 
dispensable. And these nineteen hundred and thirteen 
pages have been perused with care, indeed more ; for 
we have in our possession upwards of eight hundred 
printed pages, which relate more or less directly to this 
remarkable trial, which have not only been read^ but 
the material facts or statements studied and mused upon, 
with single reference to forming a righteous "judg- 
ment" in the premises. Mention of the titles of this 
mass of printed matter is necessary to show how thor- 
ough and searching has been the investigation. 

Thus, then, notes of every thing deemed important 
have been made ifrom the following, namely: — 

Correspondence with E. L. Norton, Navy Agent, Boston. 

Analysis of certain contracts with the Bureau of Construction, and 
with the Bureau of Steam Engineering. 

Bids, rejected for fictitious prices. 

Correspondence with the Secretary of the Navy, and with the Com- 
missioner of the Naval Code. 

Decisions upon the acceptance or rejection of bids. 

B>ejoinder to the explanations of Naval Bureaus concerning the 
awards of certain bids. 

Correspondence with the Bureau of Steam Engineering. 



Opinions of the Press in the case. 

Reply of Smith Brothers & Co. to the Hon. Mr. Grimes, Senator in 

Congress from Iowa. 
Correspondence with the Hon. John P. Hale, Chairman of the Senate 

Committee on Naval Supplies. 
Letters of Smith Brothers & Co. to several Members of Congress. 
Memorial of the Senators and of the Representatives in Congress 

from Massachusetts, to the President of the United States. 
Testimony of ninety merchants and manufacturers as to the quality of 

merchandise purchased by Smith Brothers & Co. for the Govern- 
ment. 
Correspondence with the Chief of the Bureau of Ordnance, with the 

Chief of the Bureau of Yards and Docks, and with the Chief of 

the Bureau of Construction. 
Evidence before the Select Committee of the Senate on Naval Sup- 
plies, with the Report thereon. 
Correspondence with the Chairman of the House Committee on 

Naval Affairs. 
Debate in the House of Representatives, March 2, 1865. 
Speeches of Hon. John P. Hale, in the Senate, January, February • 

and May, 1865. 
Arguments of Hon. B. F. Thomas, and of the Judge Advocate, in 

the case. 
Review of the Argument of the latter, by Franklin W. Smith. And 

finally, — 
Opinion on the case to the President of the United States, by Hon. 

Charles Sumner, March 16, 1865. 

These are all the papers known to us, which connect 
the Respondent with the Navy Departmemt, from the 
auspicious beginning down to the sentence of the Court- 
martial, and to the present hour. 

Your Committee, as the result of their labors, now 
express the opinion without condition or qualification, 
that the "Charges and Specification of Charges pre- 
ferred by the Secretary of the Navy against Franklin W. 
Smith," for " fraud," and for " wilful neglect of duty," 

2 
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are not sustained by the written and printed matter 
which have been mentioned in this Report. 

The gravest charge relates to tin. Under the con- 
tract of March 30, 1863, Smith Brothers & Co. agreed 
to deliver five thousand pounds of Banca tin, while, in 
fact, they supplied that quantity and two pounds more 
of Revely tin. On the day of delivery, the Banca was 
two cents the pound higher in price than the other. 
As referees in a dvil case, and standing by the very 
letter of a written agreement, your Committee might 
feel compelled to award the United States $100.04, or 
the exact sum of this difference. The Respondent, it is 
important to keep constantly in view, was not tried for 
the non-performance of a contract, as we respectfully 
submit he should have been, if tried at all; but for 
wilful intentional " fraud." On any ground, the inquiry 
involves the judgment of three classes of persons ; 
namely, merchants who buy foreign tins, artisans who 
use them, and scientific men who assay them. 

Fortimately, at the outset, we have the assurance 
of one of our own number, who has been an importer of 
tins, that the idea of "fraud" in the substitution of 
Revely for Banca, is not to be entertained for a mo- 
ment. And the Hon. Samuel Hooper,* formerly an 



* We insert the letter entire : — 

884, H Strut, Tuesday, 14th March, 1865. 

Mt Dbab Mr. Sumkeb, — If the only charge against Messrs. Smith 
Brothers & Co. is the delivery of Kevely tin on a contract to supply the Gov- 
ernment with Banca tin, it is an absurdity ; and it is evident to me that the 
Court did not know what Banca tin was. The tin of the East is called 
'' Banca tin/' and is produced in China, in Malay, and in many of the islands 
lymg off the coast of Malay toward the Island of Java. We formerly imported 
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importer, also remarks, in a letter to the Hon. Charles 
Sumner, that "the contract of the Smiths was to 
deliver so much ' Banca tin ; ' and whether they deliv- 
ered the Dutch tin marked ' B,' or the Straits tin which 
is marked ' Eevely,' was of no consequence in the ful- 
filment of their contract: they had a right to deliver 
either, in my opinion ; and the Navy Department has 
heen in the habit of receiving either in its contracts 
for Banca tin." As concerns merchants, we deem this 
sufficient. 



it in large quantities. That from Batavia was always considered the best, as it 
was a monopoly of the Government, and was more reliable in quality than what 
was obtained at Singapore. There was always a large supply of both in China ; 
and the Dutch tin from Bataria was known there as "old Banca tin," while that 
from Singapore was termed ** new Banca tin : " afterwards the latter was known 
as ** Straits Banca tin/' because it was brought, in vessels from the Straits of 
Singapore. 

If you look at the commercial dictionaries, either English or American, you 
will find the same definition. McCulloch's "Dictionary of Commerce," and 
J. Smith Homans's " Cyclopedia of Commerce" (which are standard works, the 
one British, and the other American), under the head of " Tin," after speaking of 
the tins of Great Britain, says, " Tin, oriental, in commercial language usually 
called * Banca tin ; ' " and then goes on to state that it is procured in China, the 
Malay countries, and the islands lying toward Java. 

I have also examined Simmonds's " Dictionary of Trade Products, Commer- 
cial, ManufiuJturing, and Technical Terms," published in London in 1868, which 
has the word, "Banca tin, — a valuable kind of tin, equal to English refined, ob- 
tained in the Eastern Archipelago, originally from the island of Banca exclusively ,* 
but much is now procured in Malacca, and sent to Singapore for shipment." 

The contract of the Smiths was to deliver so much Banca tin; and 
whether they delivered the Dutch tin marked " B," or the Straits tin which is 
marked " Revely," was of no consequence in the fulfilment of their contract : 
they had the right to deliver either, in my opinion ; and the Navy Department has 
been in the habit of receiving either on its contracts for Banca tin. 

I have had nothing to do with this article for some years ; but formerly we 
imported large quantities, which was bought sometimes at Batavia, at other 
times in China. It was always sold as Banca tin ; but purchasers would some- 
times ask the question if it was the Straits tin, or the tin from Batavia. 

It seems to me the commercial dictionaries should be decisive on tliis point. 
Yours fiiithfully, S. Hoofes. 

Boa. Obablks Sujorss. 
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Next, the manufacturers. William Blake, of the 
firm of Henry N. Hooper & Co., testified at the trial, 
that he had been personally engaged in the business of 
a brass and composition foundry for quite fifty years, 
and that he considered Eevely as good, for all prac- 
tical purposes, as Banca ; and said, on his cross-ex- 
amination by the Judge Advocate, that, by his judgment 
and experience, he had as soon have the one as the 
other. Thomas Vannevar, foreman of the foundry of 
the Eevere Copper Company, testified that he was 
familiar with tins, and that he did not believe there 
was a man living who could tell whether a casting was 
of Banca or of Kevely tin. Erastus B. Badger, of 
the firm of Hicks & Badger, plumbers, in business 
eighteen years, swore that, in his belief, there is no dif- 
ference between the two kinds of tin for general pur- 
poses of plumbing; and that they used Eevely even 
for the making of solder. William Gould Roby, of the 
firm of Foster & Roby, brass-founders, swore that he 
had, as an experiment, melted both tins, with the result 
that there was less dross in the Revely than in the 
Banca ; that, in his business, brass and composition 
castings, &c., he had no choice between the two ; and 
that the only way he could distinguish the one from the 
other was by the private marks which are placed upon 
the bars. Samuel T. Snow, agent of the Revere Copper 
Company, testified as follows : " Banca tin, if you mean 
Government Banca tin, is the product which is under 
the control of the Dutch Government, and is sent to 
Rotterdam and sold there annually, and reaches this 
country only through that market; while Revely tin 
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is that which is collected by the house of Revely & Co., 
in Penang, and by them put into form with their brand 
upon it. Many dealers speak of Banca tin when they 
are talking about any tin, and think that all tin is 
Banca, or is nearly like the Government Banca; that 
is, with many people, the general term Banca, tin in- 
cludes Revely and Straits tin." In answer to questions 
as to the diflference between Banca and Revely tin, in 
price and quality, he said: "There have been times 
when there has been no diflference whatever in price, 
and, again, times when there has been quite a diflference, 
I am not sure there is any diflference in quality. During 
the past three years, the Company had had no experi- 
ence as to the diflference in price, having bought none 
but Revely ; having no occasion to buy Banca, either 
for their manufacture of bronze guns, &c., for Govem- 
emment, or to supply their customers. As Revely an- 
swers the purpose in ship's castings, guns, &c., as well 
as Banca, the Company would not pay any percentage 
more for Government Banca." In answer to the ques- 
tion, " Upon an order for the purchase of Banca tin 
do you ever deliver Revely ? " the answer was, " We 
have done so repeatedly, because we know that they 
intended to order such tin as we were in the habit of 
keeping on hand." 

M. H. MERRiA^i, Master Machinist of the Charlestown 
yard, testified that he entered upon his duties in 1861 ; 
that his business had led him to an acquaintance with 
the qualities of tin, iron, &c. ; that he found in the yard, 
from the commencement of his duties, Revely tin, in 
use for the purpose of making castings, for solder, and 
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for tinning the surfaces of other metals. He had no 
recollection of seeing any Banca tin at that time. The 
fact of Kevely tin being thus principally used was 
known to the Inspectors of Ordnance. 

These six practical workers of tin will answer our 
purpose, and we pass to men of science. Dr. Charles T. 
Jackson, an assayer, chemist, and geologist of thirty-five 
years' practice, and the original discoverer of tin in the 
United States, swore that " Banca tin was formerly re- 
garded as much purer than Straits tin ; but recently, or 
within I don't know how many years, the Straits tin 
has been brought up very near, if not up to the Banca, 
by improved processes of refining." Dr. A. A. Hayes, 
State •Assayer, who has been engaged in his profession 
thirty-six years, was more expUcit. We quote as much 
of his testimony as our limits will allow : — 

" The question was asked, ' State as the result of your previous 
knowledge and experience, and as the result of this analysis made by 
yoy, whether for any purpose in the arts there is any difference be- 
tween the Revely and the Banca tin, and, if so, what it is, and how it 
shows itself.' 

" Ans. The pure tin contained in the pigs of each kind of tin 
named is the same composition, very closely, as stated in this analy- 
sis. For chemical purposes, or for use in the arts, Revely tin is 
preferable to Banca tin, for the reason that more pure tin can be 
melted from a given weight of pigs ; the Banca tin leaving a larger 
proportion of sand and dross of tin adhering to the sand. 

" Some twenty years ago, Revely tin was carelessly manufactured ; 
and some parcels were subject to a drawback of half of one per cent 
from the presence of foreign metals, left in the processes of refining. 
Since that time, the smelting and purification of the tin has been im- 
proved so far, that the tin is of almost absolute purity, and has for 
several years — some five or six years — maintained that high char- 
acter. The Banca tin, originally very pure, and the pigs quite clean. 
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stamped by the Goverament,^as preferred for its uniform quality, its 
composition being that of pure tin nearly ; but, of late years, the pigs 
have been cast in sand moulds. The sand attaching itself to the 
metal has caused a considerable drawback or loss of weight in melt- 
ing the pure tin from the pigs ; and it has lost the early reputation 
which it had in the market. 

" Int, As the result, then, of your knowledge, as well as your 
analyses of these specimens, which of the two is the purest metal, — 
the Revely or the Banca, as you find it in the pigs sold in commerce ? 

'^ Ans. At the present time, the Revely tin is the purest tin, when 
the weight of the pigs purchased is considered. In other words, one 
hundred pounds of Revely tin in pigs will afford more pure tin than 
one hundred pounds of Banca tin in pigs will do. 

" Int, If, then, you were to purchase tin for any purpose in the 
arts, and you could purchase Revely and Banca at the same price, 
which of the two should you prefer to purchase, or should you pur- 
chase, — Revely or Banca ? 

" Ana, I should purchase for any purpose in the arts, chemical or 
mechanical, the Revely tin, if the price of each kind was the same." 

Such is the evidence. Since the contract with Smith 
Brothers & Co., the Government itself has admitted, 
we think, heyond all question, that Revely is as good 
an article as is required not only for castings hut 
for solders ; for we find in the Eeport of the Secretary 
of the Navy to the President of the United States, Dec. 
5, 1864, page 1057, that, on the 23d of August of that 
year, a party in New York contracted for " fifty thou- 
sand pounds Straits * tin," at one dollar the pound. 

In closing the topic, we repeat, that, though on a 
submission to us as referees to ascertain damage for 
non-performance of a contract, we might award two 
cents the pound as the market diflference between 

* In the trade, Keyely is known as the rery best Straits tin. 
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Revely and Banca tin, we find no proof of "fraud:;" 
on which charge alone, it is to be remembered, the 
accused was put upon his defence. 

All possible honor to those who serve the country on 
the sea and on the land. Against the officers who com- 
posed the Court on the occasion under consideration, 
we make no accusation : on the other hand, indeed, we 
cannot but commend them for their patience, and for 
their well-intended effort to perform their irksome duty 
with fidelity. But a trial of sixty-eight days by gentle- 
men, who, however gallant, and however accomplished 
in their profession, are not the peers of merchants in 
matters of business; at an expense to the accused of 
several thousand dollars, and with several months of 
severe mental distress to him, and to those bound to him 
by the strongest and holiest ties, — seems to us, we con- 
fess, utterly irreconcilable with rights which are guar- 
anteed to American citizens. And so, too, familiar with 
the every-day rules of buying and selling, we are 
amazed at many of the rulings of the Court relating 
to admission or exclusion of testimony ; and we stand 
confounded at the punishment inflicted for so incon- 
siderable deviations from the letter of contracts, — de- 
viations which, as between merchants, would have been 
explained and adjusted, without recourse even to a 
common suit at law. 

In a word, your Committee do not hesitate to express 
the opinion, that an importer of the different kinds of 
tin^ a dealer in foreign and domestic iron^ and an im^ 
porter of hardware^ acting as referees, for a trifling 
fee, would have heard the case in ten or twelve hours. 
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and have made an award satisfactory to the most re- 
spectable commercial houses in the United States and 
in Europe. 

The transactions of Smith Brothers & Co. with the 
Navy Department amounted to about a million and a 
quarter of dollars; and so numerous were the articles 
delivered, that the entries of sales cover twelve hundred 
and five pages. We give a single instance of details. 
In a contract for the precise sum of ^19,902.13, a 
witness for the prosecution estimated thus : — 



251 articles upon different lines. 

12,564 single articles. 

171 barrels. 

53,509 pounds of articles assorted. 

12,000 uUies. 

250 gross assorted. 



80,000 tacks and brads. 
6 sets of carpenters' tools. 
600 feet of chain. 
52 reams of paper. 
10 boxes of tin. 
64 iron girders. 



Of these, alleged to be of inferior quality at the trials 
were, 1 mason's hammer, 1 ratchet drill, 1 pair dividers, 
1 spirit level, 2 pickaxes, 1 drawing knife, 1 drill stock, 

1 dozen chisels, 1 sheet sand paper, 1 sickle, 1 hoe, 

2 shovels, 1 axe, 1 handsaw, 1 hammer, 5 manure forks, 
1 spade, 6 scythes, and 6 rakes. 

In view of such facts, the charge of " fraud " or of 
fraudulent intention is utterly frivolous. The wonder 
indeed is, that, in so large a business, and in the condi- 
tion of the market since the beginning of the war, the 
number of articles below the standard quality should be 
so very limited. Of the general good quality of the 
goods and wares sold and delivered, there can be no 
doubt. No less than ninety merchants and manufactur- 
ers, who sold goods to Smith Brothers & Co. to the 
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amount nearly of one million of dollars, declare, in a 
paper which was transmitted to the late deeply lamented 
President of the United States, that having furnished 
that firm " with merchandise at various times within the 
past three years, destined for the use of the United- 
States Navy Department, hereby certify that we have in 
all cases sold and delivered to them such qualities as we 
believed would be entirely satisfactory to and fitted for 
the use of the Department, and such as we should have 
supplied had the order been made upon us directly by 
the Government." 

Mr. Sumner, in his Opinion upon the case, submitted 
to the President, sums up thus : — 

" On careful examination, it seems that the whole prosecution, so 
far as it is seriously pretended to be proved, is reduced to one single 
specification, to wit : the sale and delivery of five thousand pounds . 
of a tin called Revely, instead of a tin called Banca, by which, 
at most, the Government lost one hundred dollars. There are other 
specifications : but the report, adopted by the Secretary of the Navy, 
forbears to dwell on them ; and I do not think they can be made the 
foundation of any judgment against the Respondents. They did not 
seem to have impressed the President in the conversation which I had 
with him on the subject. I put them aside as unproved or irrelevant. 
There only remains the single specification with regard to tin.'* 

Frauds, cheatings, should show great gains. But 
your Committee are satisfied, that this large, complicated, 
and vexatious business was transacted for a very mod- 
erate compensation. In the course of the trial, " Mr. 
B. G. Smith testified, that, upon as an exact approxima- 
tion as he had been able to make, the net profits left to 
Smith Brothers & Co., on the first of February, 1864, 
were about Jive per cent upon the amount of sales." 
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Few merchants of reputation, as we venture to suggest, 
will be anxious hereafter to become " contractors," for 
twice or thrice five per cent profit, when, besides the 
notorious delays in payment, fines and Bastiles are in 
the perspective, for alleged default in the quality of a 
saw or of a hammer ; or because, owing to the opera- 
tion of the tariff on importations /rom Europe of articles 
produced east of the Cape of Good Hope, there is a 
difference of two cents the pound in tins of about the 
same purity, and of the same intrinsic value ; ay, be- 
cause Banca^ not Bevely^^ is " nominated in the bond." 

And now, in all sincerity, but for the grave conse- 
quences to the Respondent, this whole affair, from the 
inception to the end, would simply amuse us. The case 
was simple, and, as between two citizens, was one of 
mere contract; but, as presented by the Judge Advocate, 
was as tedious and as complicated as that of Peebles 
against Plainstanes in " Redgauntlet." 

It may well be asked, " Why," if the views entertained 
by your Committee are correct, — " Why the prosecution 
for frauds** and " wilful neglect of duty " 1 In reply, 
we refer to the correspondence, speeches, and other 
printed matter of which we have spoken, as containing 
statements which, at least, allow a conjecture. A rapid 
narrative will explain. It appears that, in 1861, Smith 
Brothers & Co., — to use their own words in a letter to 
the Secretary of the Navy, — in their " first movement 
for Navy business, • . . were repelled by records of 
the absurd bargains published in the reports of the 
previous years ; " that they " were obliged to follow 
precedents established under the law, or retire from the 
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competition;" that "the evils existing could only be 
apprehended by tracking them over forbidding ground ; " 
and that they " vigorously joined in the raid upon them, 
by which the most prominent of these evils were reme- 
died." It appears further, that, not content with the 
reform eflfected by the Joint Resolution of Congress, of 
March 3, 1863, regulating contracts with the Navy De- 
partment, by which " every contract should require the 
delivery of a specific quantity," and by which the adver- 
tisement for " bids " were to be for " no more and no 
less;" that, in addition, other, and extensive changes 
were suggested in a long letter written in December, 
1863, in answer to an inquiry of the Hon. Charles B. 
Sedgwick, Commissioner of the Naval Code, to ascertain 
"the best and most economical mode of purchase of 
supplies for the navy, and the one most likely to protect 
the Government from fraud." Still again, it appears, 
that, Jan. 29, 1864, Franklin W. Smith wrote a "Lel> 
ter to the Secretary of the Navy, with an analysis of 
certain contracts of the Navy Department, as appendix 
to a paper addressed to the Commissioner of the Naval 
Code," which was privately printed for the use of the 
Secretary of the Navy, and the Committees on Naval 
Affairs of the Senate, and House of Representatives. 

These papers caused irritation. The Chief of the 
Bureau of Yards and Docks, in a communication to 
the Secretaiy of the Navy, dated Feb. 11, 1864, 
acknowledging the reference to that Bureau of " a 
pamphlet published by Franklin W. Smith," says that 
" the veil which covers the object, and causes great com- 
petition for contracts, is not transparent to all, as in most 
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cases it is, in reality, to obtain the orders for open pur- 
chases, which are given by the navy agents at Boston 
and New York mostly to contractors. At New York, 
they seem to be divided among a few, which Mr. Smith 
designates as the "ring;" while at Boston, Messrs. 
Smith Brothers & Co. appear to get the lion's share.'* 
And not only this, but the Chief of the Bureau almost 
immediately adds, that "the department directed inspec- 
tors of bills to see that the prices for articles procured in 
open market were fair ; " and that " the action of the 
inspector at Boston, the friends of Messrs. Smith Brothers 
& Co. have strenuously endeavored to defeat." These 
words are sufficient for our purpose ; but we cite fur- 
ther. " Mr. Smith," he konically remarks, " is certainly 
entitled to great credit for his patriotism in attempting 
to correct abuses in the Navy Department He states 
in this pamphlet, that he sent a tall soldier^ six feet and 
one-half inch high, to the army to fight the battles of 
his country. This shows how his patriotism governs his 
actions over all other considerations. But, if the extent 
of a man's patriotism is to be measured by the height of 
the soldier furnished, Mr. Smith's patriotism is exceeded 
by one of the clerks in this Bureau ; for, while Mr. Smith 
claims only six feet and one-half inch for his soldier, 
this clerk has furnished a man six feet and three inches 
high."* 



* The Chief used his own words. We give an extract from the letter of Mr. 
Smith to the Secretary of the Navy, dated Jan. 29, 1864, which accompanied 
a pamphlet entitled " Analysis of Certain Contracts : " " The files of the Bureaus, 
and the testimony of members of Congress from Massachusetts, will witness that 
we have advocated the remedy of abuses at once upon their discovery. The fol- 
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A single other passage : " In the time," wrote the 
Chief, " Messrs. Smith Brothers & Co. have been con- 
tractors with the Navy Department, none have, as I 
believe, exceeded them in the number of fictitious bids ; 
and none who have offered so large a class of goods at • 
the higher prices over the stipulated quantities in the 
contract at the Boston yard.'' 

We pass to the Bureau of Construction, &c. In the 
letter of the Chief to the Secretary of the Navy, dated 
Feb. 14, 1864, "to explain the statements made by 
Smith Brothers & Co. in their printed pamphlet on the 
subject of naval supplies," we find it said, " that they 
have not presented any analysis of their own bids;" 
and, after an example of their contracts for the year 
1862-63, follows the declaration, that " this mode of 
deceptive prices renders them quite able, if disposed, 
to make their form of analysis; but the result, as 
exhibited on page 40 of the pamphlet, is altogether 
deceptive." 

Next, as printed in the documents before us, is the 
letter of the Chief of the Bureau of Steam Engineer- 
ing to the Secretary of the Navy, dated Feb. 12, 1864, 
in answer to his communication of the fifth of that 
month, stating that " representations have been made to 
the department of erroneous computations in proposi- 
tions for contracts in" that Bureau, "and of sundry 



lowing pages will discover an onerous task assumed in this servioe. The writer, 
exempt from- the present draft to military service, physically and by age, has 
induced a recruit to represent him in the field, with an able body, six feet and 
one-half inch high. But he finds yet another national duty devolving upon him, 
requiring as great strength of purpose, if not of muscle," 
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other irregularities either in the proposals for or the 
award of contracts," of which some " are particularly 
alluded to in an accompanying pamphlet" From the 
reply of this Chief, a pointed extrict will suffice, as 
"thus: "Mr. Smith, who makes these hypothetical sav- 
ings to the Government, though oflFcring for some pla- 
ces, did not think proper to oflfer at lower rates for the 
places where these higher prices received the con- 
tract."* 

Su<;h, in brief, of official record, were the relations 
of Smith Brothers & Co. with three of the Bureaus of 
the Navy Department, early in 1864. Meanwhile, as 
appeared in evidence at the trial of the Respondent, 
in the case before us, the Chief of still another Bureau 
had said " something very much " like this in " a private 
note " to a navy officer of rank : — 

*'I HAVE BEEN SUMMONED BEFORE THE iSELECT COMMITTEE OF 

THE Senate for investigating frauds in Naval Supplies ; and, 

IF THE WOOL don't FLY, IT WON'T BE MY FAULT. NORTON, THE 

Navy Agent, has complained that i have interfered with 
HIS business: he and his friend Smith are dead cocks in 
THE PIT. We have got a sure thing on them in the tin 
business. They that dance must pay the fiddler." 



* The fictitious prices above referred to were all under the old system of 
contracts, the amendment of which Mr. Smith accomplished^ They resulted 
from that system, and had no relation to the contracts under discussion. The 
bids of Smith Brothers & Co. were at the time necessarily most numerous, 
because for a great variety of articles. 

For the fvM reply to these recriminations, reference may be had to the Re- 
joinder to the Chiefs of Bureaus, concerning the analysis of certain contracts by 
F. W. Smith, as published in the report of the Senate Committee. 

Our purpose here is merely to illustrate the spirit of a controversy that 
existed prior to the prosecution. 
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A single step now, and we have disclosures which 
show that an open and serious quarrel was inevitahle ; 
for we come to the record of the "testimony" before 
the Committee of tie Senate just mentioned. Franklin 
W. Smith appeared as a witness twice ; and his exam- • 
ination fills thirty-eight printed pages. His own rela- 
tions with the Department, from his introduction to the 
Navy Agent, Boston, in April, 1861, down to February 
1864, were exposed in detail ; and his comments upon 
certain men, and certain bids and contracts, were full 
and bold. Thus he made new enemies. He claimed 
to stand as a "reformer:'' he was opposed as a dis- 
honored " contractor." We give an instance in which 
his statements were sworn to be false in every essential 
particular, by a person whom he accused of intending to 
perpetrate great wrong. He testified that, on the 1st of 
June, 1863, a member of a Boston firm entered the 
counting-room of Smith Brothers & Co., and — 

*' Remarked that he had come to consult me on rather a delicate 
matter. I requested him to proceed. He stated that he was about 
to obtain some Government contracts — navy contracts — or words to 
that effect. I replied that I saw nothing delicate in that matter : it 
was a matter of free competition to all. He remarked that he had 
friends at Washington, — ' You know how those things are done : a 
commission fixes them.* I replied that I or we had never paid 
a mill. He said ' it had been done ; the wheels were greased in the 
case of the large prices on late contracts.' "• . . 

Again: that — 

*^ If the management of things could be left to him in Washington 
for the joint concern, or for the interest of all concerned, some good 
prices could be obtained, — ought to be twenty-five to thirty per 
cent. 
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^' I inquired what his expectation was as to outsiders* competition ; 
that, the contracts being now limited in quantity, there was nothing 
to prevent the free competition of all parties. He said, as to the 
outsiders' competition, there need be no fear of that : that could be 
managed or taken care of, or words to that effect." 

Mr. Smith said further, that he immediately commu- 
nicated with the Navy Agent, Boston, who arranged for 
the earliest opportunity to see the Hon. Mr. Gooch, the 
member of Congress for the district in which the navy 
yard is situated, for a conference on the subject. These 
are the material points. The conversation was con- 
firmed by Benjamin G. Smith, who heard the whole of 
it ; and who swore that, on the day it occurred, careful 
note was made of it, on a piece of paper which he ex- 
hibited to the Committee. And yet this proposition to 
form a combination for the purpose of securing con- 
tracts by " by-paths and indirect, crooked ways," as we 
have said, was unequivocally denied, on oath, by the 
party implicated. 

Another glance at the "Testimony" before the 
" Select Committee " of the Senate of the United States 
"on Naval Supplies" is all which the limits of this Re- 
port will aUow us to take. Commander Henry A. Wise, 
chief of the Bureau of Ordnance, was a witness on the 
21st of May, 1864; and, as printed, is reported to have 
testified thus : — 

" In my opinion, not the slightest attention is paid by the navy 
^agents to this regulation ; and the approval of bills by them is a dead 
form, and not the slightest reliability can be attached to it. So much 
so that I have every reason to believe, that, under an order from the 
navy agent for iron, hog's lard or brass door-knockers might be 
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delivered, and the contractor could procure approved bills of the 
Navy Agent for iron." 

Words like these bear their own comment. 

Again, in relation to a bill of supplies furnished by 
Smith Brothers & Co., "fiilly approved by the Navy 
Agent," this Chief swore, as appears in the record, as 
follows: — 

" There are four different articles charged at prices so exorbitant 
that they felt impelled to reduce them when objection was raised 
against them ; and, in two of the cases, the charges were of different 
and higher - priced articles than were actually delivered. Smith 
Brothers & Co. are full of excuses after the overcharges are found 
out ; but there appeared no offer on their part to rectify what they 
call mistakes, until these overcharges were detected by an officer of 
the Government, and brought against them. The bill, as origi- 
nally rendered by them, was for $2,642.75 ; and reduced by them 
8427.42, or about twenty per cent." 

Upon the allegation of " overcharges," your Commit- 
tee pause simply to express the opinion that the excess 
of $427.42, the small sum of $18.27 excepted, was a 
mistake in a charge of iron ; a mistake which, under 
the circumstances, could have occurred even in an 
account of Baring Brothers & Co. as easily as in the 
case in* question. 

We come next to the Report of the Select Committee 
on Naval Supplies, submitted to the Senate by the Hon. 
John P. Hale, which, June 29, 1864, was ordered to be 
printed ; and in the opening paragraph of which it is 
said, that, — 

" As public attention was first called to this subject directly by the 
publication of a series of papers concerning the purchase of naval 



27 

supplies, with an analysis of certain navy contracts by a mercantile 
house in Boston, viz.. Smith Brothers & Co. ; and as the matter then 
presented was deemed of sufficient importance by the Secretary of 
the Navy to submit the same to certain heads of Bureaus in the Navy 
Department, and they severally made answer thereto, — the Commit- 
tee have decided to report the pamphlet before referred to, the answer 
of the Chiefs of Bureaus, and the rejoinder of Smith Brothers & Co. 
thereto, together with the evidence taken in the case; leaving the 
Senate to form such conclusion therefrom as the facts and allegations 
therein shall justify." 

The Report, and the accompanying papers, consist 
of two hundred and thirty pages; and the result of 
the examination is thus stated: — 

"1. In the matter of contracts for naval supplies last year, the 
Grovemment has been grossly defrauded. 

"2. These frauds could not have been perpetrated without aid from 
those in the employment of Government in the Bureaus. 

"3. These remarks apply to the Bureau of Steam Engineering, the 
Bureau of Construction, «fec., and the Bureau of Yards and Docks." 

Mr. BucKALEW, Senator from Peimsylvania, thus com- 
mented : — 

" 3. This inquiry -into this subject of naval contracts mainly arose 
upon an exposition of them by Franklin W. Smith, a merchant of 
Boston ; and the evidence and papers herewith reported will show the 
thoroughness and ability with which his examination was made, and 
the particular replies on the different points given thereto on behalf 
of the department. The recriminations against him appear in the 
replies, and in the testimony taken before the Committee. There can 
be no question of his intelligence and capacity, nor would it be 
unreasonable to assert that the public are indebted to him for much 
of valuable information upon the subjects covered by this investiga- 
tion. Since his examination before the Committee, he has been 
arrested at Boston, it is believed at the instance of the Navy De- 
partment, upon some accusation or allegation of overcharge or 
imposition in furnishing naval supplies. 
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Again he said that he concurred "in most of the 
views submitted by the Committee, and in terms ad- 
mitted, that, " in particular cases of contracts for naval 
supplies, the successful bidders had information from 
the department with regard to the biddings, or assistance 
therein in arranging their bids to secure success ; " and 
that " no other explanation of several of these contracts 
can be reasonably given." It is but just to add, that 
Mr. DooLiTTLE, Senator from Wisconsin, dissented, and 
declared that there is no evidence which implicated the 
Chiefs of the Bureau, or either of their clerks. 

An investigation into the business affairs of Smith 
Brothers & Co, by a person who, it is affirmed, was 
specially commissioned for the purpose, soon followed, 
at Boston ; and, as we find asserted, " more than one 
hundred different parties" were "probed and cate- 
chised." On the 17th of June, 1864, Franklin W. 
Smith was arrested, and committed to Fort Warren. 

The question returns, Why his arrest, his imprison- 
ment, his trial, the total interruption of his business, and 
the expenditure of fifteen thousand dollars in the vain 
endeavor to prove his innocence ] Your Committee do 
not know ; and, accordingly, leave the Government of 
the Board to muse upon the brief narration, now com- 
pleted, of the incidents which coiinect him with con- 
tracts, contractors, and naval bureaus. And, as a further 
help to reflection, we cite from the remarks of Senators, 
and Representatives in Congress, subsequently, and 
down to the interposition in his behalf, which resulted 
in the disapproval of the judgment of the Court by the 
President. 
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Thus Mr. BucKALEw concludes the paper which he 
submitted with the Report of the Select Committee on 
Naval Supplies in these words: — 

" It is to be hoped, for the credit of the Government, that this 
arrest, following close upon his examination before the Committee, 
will be fully justified upon due investigation and fair trial ; and that 
the proceeding will be relieved from all appearance of persecution or 
vengeance." 

We quote next from the speech of Mr. Hale, Jan- 
uary and February, 1865: — 

"There was a Committee appointed by the Senate at the last 
session to investigate matters connected with naval supplies. The 
Committee attended to that duty very laboriously ; and they laid some 
results before the Senate and before the country, which, I think, 
were most conclusive as to the existence of gross fraud. Well, sir, 
do you know what the result of that was? One of the material 
witnesses in that case, — one of the most 'respectable men in Boston, . 
who testified, and testified very fully, before that Committee, — pretty 
soon after he went home, was seized, his store seized, his papers 
seized, his wife's papers seized ; and he was sent to a military fort, 
and ordered not to be released under a bail of $500,000, and was 
ordered to Philadelphia for trial. That was a little too strong even 
for the city of Boston, considering that, to render the thing more 
notorious, the arrest was made on the 17th of June." 

In reply to the question of Senator Davis, who asked, 
" if the offence 'for which that gentleman was seized 
and imprisoned was merely that of giving in his testi- 
timony, and his exposure of those frauds," Mr. Hale 
declared, — 

'^ That is my opinion ; but it was not the assigned cause. Thej 
ordered him, as I have said, to be confined in Fort Warren, and not 
to be released under 8500,000 bail ; and he was ordered to Phila- 
delphia for trial. This was a little too much for the loyal city of 
Boston ; taxd it created such indignation there, that a delegation of cit* 
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izens of Massachnsetts — I think the honorable Senator on my left 
[Mr. Sumner] was one of them — represented this thing to the 
President ; and the President countermanded the order for canying a 
citizen of Massachnsetts from Boston to Philadelphia for trial." 

In the same speech, and still more emphatic : — 

'^ Sir, it is impossible for me to scan the motives of men ; it is 
enough for me to deal with my own : but, standing here under all the 
responsibilities which attach to me, — fond as any man of what little 
reputation belongs to me, — careful of my word, I think, as most 
men, — I aver before the Senate, before the country, and before God, 
that I have not a shadow of doubt that the sole offence for which 
Mr. Smith was arrested was the evidence that he gave upon this 
occasion." 

Again, we cite from the speech of Mr. Dawes, in the 
House of Representatives, March 2, 1865 : — 

" I do not say why this unjustifiable course was pursued toward 
these men. I only say that it happened immediately after they had 
testified before an investigating Committee of Congress, in reference 
to certain frauds that had come to their knowledge, very near the 
doors of certain naval officials. Now, sir, I submit that it is time 
for us to act." 

Finally, we give two extracts from the " Opinion " on 

the case, by Mr. Sumner, to the President of the United 

States, March 16, 1865 : — 

" It is difficult to imagine the origin of these unfortunate proceed- 
ings, which, beginning in unexampled harshness, threaten to end in 
unexampled injustice, unless arrested by the President. But there 
are certain facts which may shed light upon some of the hidden 
springs. Nobody supposes that the able and candid Head of the 
Navy Department became acquainted with this prosecution until 
after it had been already started, shaped, and set in motion. Others 
in the department used its great powers, if not for purposes of 
oppression, at least recklessly and imaccountably. 

" The more I have examined this case, the more I have been sur- 
prised by the preliminary proceedings, the continued prosecution, and 
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the findings of the Court. I am not astonished that thej were used 
in the House of Kepresentatives as an argument for the total repeal 
of the act of Congress authorizing the trial of civilians by courts- 
martial. Such a case as this must make us fear, that, under this act, 
justice may be sacrificed. It must make honest merchants hesitate 
to enter into business relations with the Government." 



These citations will doubtless suggest to the Govern- 
ment of the Board two very grave questions: first, 
Whether, as therein averred, the Respondent was prose- 
cuted in consequence of his testimony before the Com- 
mittee of the Senate, in which his intention evidently 
was to effect reforms in the system of " Navy Con- 
tracts;" and second. Whether, upon future examina- 
tions of a similar nature, other merchants are to be 
subjected to the same bitter experience? 

We pass to another topic. The Act of Congress of 
July 17, 1862, under which Franklin W. Smith was 
tried and convicted, provides that "any person who 
shall contract to furnish supplies of any kind or descrip- 
tion for the army or the navy, he shall be deemed and 
taken as a part of the land or naval forces of the United 
States, for which he shall contract to furnish said sup- 
plies, and be subject to the rules and regulations for the 
government of the land and naval forces of the United 
States ; " and that whenever any such contractor " shall 
be found guilty, by a court-martial, of fraud or wilful 
neglect of duty, he shall be punished by fine, imprison- 
ment, or such other punishment as a court-martial shall 
* adjudge." 

Upon the construction which has been given to this 
Act, your Committee do not see why every person who 



32 

contracts to furnish a pound of cheese or a lump of 
chalk, for the use of the army or navy, is not liable — 
on offence to some official personage — to a trial by a 
court-martial. In a word, there can be no such thing 
as an action for damages on the allegation of the viola- 
tion of a contract, as between one citizen and another, 
under the laws of the States. This is unconditionally 
monstrous. No trial by jury ! Reputation, liberty, and 
property subject to the will of gentlemen who, however 
worthy, are accustomed to move men by the sounding 
of a whistle, or the tapping of a drum ! In a discussion 
of this very case in Congress, it was stated, both in the 
Senate and in the House, as the remark of an officer of 
the Government, that " Tour dvil courts are organized 
to acquit: we organize courts to convict.''* This decla- 
ration, so derogatory to the honor of judges and juries, 
and to officers of the army and navy, is utterly dis- 
graceful. 

No trial by jury ! Reputation, Uberty, and property 
at the disposal of gentlemen who, however thoroughly 



* Speaking of courts-martial, Mr. Hale said, in the Senate : ''And, in that 
connection, I have a remarkable statement to make in regard to these tribmials. 
The man who ordered this outrageous arrest, — the man who perpetrated this out- 
rage in Boston, — compared to which the proceedings of Turkey are civilized, and 
the Inquisition is a tender mercy, — being remonstrated with, on another occasion, 
against sending these cases to naval and military courts-martial, and being asked 
why he did not take the ordinary courts, — made this remarkable avowal : " Your 
civil courts are organized to acquit : we organize courts to convict " ! If there 
was some friend of the individual referred to here to deny it, without stirring out 
of my tracks, I would prove, by evidence that would flash conviction on every 
mind that heard it, that it is true as Holy Writ tliat this declaration was made, 
and not only made, but acted upon." 

Mr. Dawes, in the House : " I understand, from high authority in the Navy 
Department, that courts-martial are not organized, like courts of law, to guard 
the rights of the accused, and secure justice, but are organized to convict." 
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trained in the profession of arms, are generally unfit to 
pronounce judgment in a matter of business ; and who, 
we fear, are bred to believe that merchants, as a class, 
are cheats. "I will maintain as long as I live," said 
Dupin, the great French advocate, "that the condem- 
nation of Marshal Ney was not just, for his defence was 
not free." Can there ever be a free defence for a civil- 
ian arraigned under the act of July 17, 1862? Be it, 
for the moment, that the Sixite courts " are organized to 
acquit," cannot the Federal Government trust the Fedr 
eral courts to try a case of common, every-day contract? 
Has it come to pass, that the judiciary of the United 
States is so corrupt as to " acquit," against the law and 
the testimony] We stand by our "order," as one of 
nobility even, the world over ; and demand, as we have 
a right to do, a free defence before a judge of legal 
learning, and a jury of our peers. 

We have read, that Niceron, a merchant^ and the 
agent of commercial companies in Paris, was committed 
to the Bastile simply for remonstrating against a pro- 
jected monopoly in the article of whale-oil : so, too, we 
have read that the Star Chamber imposed a fine of 
£2000, sterling money of the realm, on Chambers, a 
merchant of London, for refusing to pay poundage and 
tonnage, and for saying that "merchants were more 
screwed up and wronged in England than in Turkey." 

The sixteenth section of the Act of Congress of July 
17, 1862,* as relates to a class of citizens in civil life, 



* " Chap. CC. An Act to define the pay and emoluments of certain oflScers 
of the army, and for other purposes." 

5 
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revives the Bastile and the Star Chamber. Nay, more : 
overleaping eighteen centuries of Christian civilization, 
at a single bound, it goes back to heathen Rome, and 
revives maxims of Caesar, that " arms and laws do not 
flourish together ; " that " war will not bear much 
liberty of speech." 

We measure our words; for, aside from our own 
reputation, this Report, if accepted, will become the 
judgment of this Board, and a part of the commercial 
history of Boston. We measure our words. Seldom 
in legislation has there been a more terrible, a more 
appalling mistake : and the very member of Congress 
who reported it in Bill to the House, magnanimously 
owns it now ; and, on the second day of March, 1865, 
stood up in his place, and confessed his error.* 



* Debate on the " Miscellaneous Appropriation Bill, March 2, 1865, in the 
House of Representatives." 

Mr. Davis, of Maryland. — "I move the following amendment as an additional 
section: 'Sec. — And be it further enacted, That no person shall be tried by 
court-martial, or military commission, in any State or Territory where the courts 
of the United States are open, except persons actually mustered, or commission- 
ed, or appointed in the military or naval service of the United States, or rebel 
enemies charged with being spies ; and all proceedings heretofore had contrary 
to this provision are declared vacated ; and all persons not subject to trial, imder 
this Act, by coiu't-martial or military commission, now held under sentence 
thereof, shall be forthwith discharged or delivered to the civil authorities to be 
proceeded against before the courts of the United States according to law. And 
all Acts inconsistent herewith are hereby repealed. ' " 

Mr. Dawes, of Massachusetts. — " Mr. Chairman, I believe that, during the 
time I have served in Congress, I have, to the extent of my ability, devoted 
myself to the effort to ferret out and punish those who have been engaged in 
defrauding the Government. During the last Congress, I devoted, I think, some 
part of my strength — I know I did a great deal of my time — to that kind of 
work, calling down upon myself the curses of those who had been engaged as 
contractors and otherwise in supplying the Government. In carrying out what I 
was endeavoring to do, I, in co-operation with others, reported to the House a 
Bill which became a law, making contractors with the Government, and those 
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Let us repeat the quotation from this Act. It pro- 
vides that — 

" Any person who shall contract to furnish supplies of any kind or 
description for the army or the navy, he shall be deemed and taken 



engaged in supplying it, subject to trial by court-martial. I was aware that it 
was an extreme measure ; but I felt at that time that it was necessary to check 
what seemed to be a growing and an alanning evil. In putting into the hands 
of the officers of the Groyemment this extreme power, I had confidence that they 
would exercise it with moderation and reason. But, Mr. Chairman, I am sorry 
to say, that my observation of the administration of that law, of which I take to 
myself some part of the responsibility, has been such during the past year or 
two as to compel me to support this amendment. Sir, we seem to have lost 
sight, in the execution of that law, of the guarantees of the Constitution. We 
seem to forget that civilians charged with offence have any right to trial by jury, 
or a knowledge of the offence for which they are frequently incarcerated in 
prison. 

" In those States where peace reigns, where courts of justice are still open, 
and their administration has been such as to commend them to the confidence of 
the people, when a man is charged with an offence let him at least have a trial 
according to the provisions of the Constitution ; let the offence be plainly and 
distinctly set forth in information or indictment, and be tried by his peers. 

" It is because I had a little something to do with furnishing the Department 
with this artillery which they have turned so much upon the people of the 
Northern States, and have found so fruitless after all in checking corruption, 
cheating, and plundering upon the part of contractors, and so administered as to 
become the potent instrument for trampling upon the rights of the citizens, that 
I have ventured to raise a protest against the very Bill I reported myself, 
that has been perverted from the honest use for which it was enacted by the 
last Congress of the United States, and to ask the House to do this much and 
this little for the protection of our citizens." 

Still again, an^ referring to this very case : " I have in the last fortnight had 
the painful duty devolved upon me to read the proceedings of a court-martial 
under the law which I reported to the House some two years ago. It is one 
which, I venture to say, has hardly a parallel for the bitter malignity which 
seems to run through the whole proceedings, and for wider departure from old 
and established rules of law, of which the accused were the victims, and by 
which they were hunted, since the days of Jefiireys. It is the case of Smith 
Brothers of Boston. If every charge alleged before the court-martial were taken 
to be true, just as alleged, they would only have been in defiiult, in transactions 
covering a business of more than twelve hundred thousand dollars, and the 
furnishing of thousands of different articles, barely twenty-two hundred dollars, 
and without any thing which deserves the name of evidence that this paltry 
de&ult was intentional.'' • 
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as a part of the land or naval forces of the United States, for which 
he shall contract to furnish said supplies, and be subject to the rules 
and regulations for the government of the land and naval forces of 
the United States ; " and that whenever any such contractor " shall be 
found guilty, by a court-martial, of fraud or wilful neglect of duty, 
he shall be punished by fine, imprisonment, or such other punishment 
as a court-martial shall adjudge." 

" Such other punishment as a court-martial shall ad- 
judge:" does this mean death, — death? If not, a per- 
son accused of " fraud or wilful neglect of duty " may 
yet die in the eflFort to prove his innocence. Whoever 
reflects upon the Record of the proceedings of the 
Court-martial in the case before us, — which, as we have 
once said, fills one thousand nine hundred and thirteen 
manuscript pages, — may wonder, possibly, that our As- 
sociate did not lose his understanding * and his life, ere 
the weary, wearing, agonizing sixty-eight days were at 
an end. Forty-five other days elapsed before the Judge 
Advocate concluded his argument, — days of continued 
agony ; and then, after still another lapse of time, came 
the intelligence of the sentence of two years' loss of 
liberty in a fortress with traitors, and a fine of twenty 
thousand dollars in addition. 

And all this in the name of Justice! The noble 
man, who bore " his faculties so meek ; " who was " so 
clear in his great ofiice ;" on whom "Treason has done 
his worst;" and who, "after life's fitful fever, sleeps 
well," — he for whom these rooms are draped in " suits 
of solemn black;" he, the Chief Magistrate of the 



* One of the Counsel at the trial states that for some days he thought Mr. 
Smith would become positively insane. 
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Nation, — interposed; and the convicted but innocent 
merchant became free, — free ! 

Bandaged eyes and even scales are the emblems of 
justice. Before a civil tribunal — State or Federal — 
our Associate would have been tried on a suit of 
contract^ by a judge of high legal attainments who 
would have confined the evidence to the case ; and who 
would have decided to admit or reject testimony after 
arguments of counsel^ and in the presence of both par- 
ties to the issue. And, non-performance proved, the 
jury would have returned a verdict of damages in dol- 
lars and cents ; and — no appeal — here the matter 
would have terminated. Justice is even-handed be- 
tween individuals, and should be so between Govern- 
ments and citizens. For the first tim^, and upon this 
point, we quote from Mr. Smith's " Review of the Argu- 
ment of the Judge Advocate," thus : — 

" The loss of interest to Smith Brothers & Co. has not been less 
than two per cent upon their sales, through the delinquency of Gov- 
ernment payment ; or 825,000 on $1,250,000 ; although the early 
contracts stipulated that payments ' vrUl he paid hy the Navy Agent 
within thirty days after bills, duly authenticated, shall have been pre- 
sented to him.' " 

Again ; — 

"It required energy and caution to prevent these contracts from 
being disastrous. Many were abandoned by other parties on account 
of losses involved ; and relief bills were passed by Congress for con- 
tractors : but Smith Brothers & Co. strove to fulfil their contracts 
with Government (as with all men) up to the time of the violent 
proceedings against them, — contracts on which the advance realized to 
Government was certainly not less than $200,000." 

The " advance " was for the benefit of the country ; 
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but, on the other hand, the country should, as " between 
man and man," make good the " loss," whether much 
or little; because the country is not entitled — in popu- 
lar phrase — to " both sides of the bargain." The re- 
sult, then, on this branch of our inquiry is, that, on a 
question of contract^ Franklin W. Smith, and not the 
Government, is the party entitled to a verdict for 
damages. 

Seemingly, and to some, the utterance of this opinion 
concludes the whole matter at issue. Not so, however, 
in the judgment of your Committee ; for, on the ground 
that we are acting as referees between the Government 
of the United States and Franklin W. Smith, the state- 
ment of " loss " above cited is not to be admitted with- 
out proof in detail, as to the exact times and amounts 
due and unpaid, under the several contracts. We are 
to resort, accordingly, to the evidence, which allows us 
to reach a conclusion between the parties, sufficiently 
accurate for all the purposes of this Report. We admit, 
then, for the moment, that the Government proved 
its entire case ; that there should be an allowance for 
the diiFerence in price between Banca tin, and Reve- 
ly tin ; that the emery-cloth was not Sibley's, but 
Stedman s ; that all the articles of hardware produced 
at the trial were of inferior quality ; that the views of 
the Judge Advocate in relation to the " seven hundred 
and fifty tons of gray or mottled pig-iron '' are correct ; 
and that a lot of the files, instead of being " hand-cut," 
were " machine-cut : '' we admit all this " for the sake 
of the argument,'' but what next 1 Simply this, that, as 
Smith Brothers & Co. were frequently paid in " certifi- 
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cates of indebtedness," and not in money, as stipulated 
in the. contracts, their claim, in set off for losses from 
this source alone, and to reject every mill of interest, 
would still leave the Government their debtor. 

The charge of "wilful neglect of duty'' as a con- 
tractor, which alone remains to be disposed of, relates to 
the delivery of a few — perhaps eight or ten — anchors, 
which had been used, and were imperfect. It appears 
in the evidence, that these anchors were furnished by 
Barnes & Co., who sent them, upon a requisition, after the 
Smith Brothers were committed to Fort Warren : which 
fact, without a word of reasoning, refutes the allegation 
of " wilful neglect of duty ; '' and raises the simple ques- 
tion of contract^ as in the specifications just noticed. It 
appears that there had been previous deliveries of an- 
chors which passed inspection, and that these were 
rejected. But, as the Government owed, and had for 
several months owed, six or seven thousand dollars for 
the anchors which its officers had received, and which, 
at the time of the trial, its ships had in use, though still 
not paid for. Smith Brothers & Co. were rightful claim- 
ants for damages, even in this matter. 

And now we append the " Memorial of Senators and 
Representatives in Congress from Massachusetts, to the 
President of the United States, August, 1864," and 
the " Testimonial of Mercantile and Manufacturing 
Houses, July, 1864," which, as will be seen by the 
dates, were written previous to the trial, but after the 
arrest; and the "Opinion of the Hon. Charles Sumner," 
prepared by request of the President of the United 
States, which, on reflection, we deem necessary, as 
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warranting our own conclusions in several important 
particulars, and, among them, our unconditional condem- 
nation of sixteenth section of the Act of Congress of 
July 17, 1862, as applicable to civilians in the loyal 
States of the Union. 

In concluding the wearisome task assigned, we declare 
that, in our "judgment," Franklin W. Smith is an hon- 
est merchant, and should stand acquitted of all " fraud " 
and all intention of "fraud;" and that, careful and 
industrious in business, he should be acquitted also of 
all " wilful neglect of duty." 

Respectfully and unanimously submitted. 

W. B. SPOONER. 
CHAS. G. NAZRO. 
CHARLES O. WHITMORE. 
OTIS NORCROSS. 
JAMES C. CONVERSE. 
JOSEPH M. WIGHTMAN. 
LORENZO SABINE. 

Rooms of the Board of Trade, 
Boston, May 16, 1865. 



ADDENDA. 



MEMORIAL OF SENATORS AND REPRESENTATIVES IN CON- 
GRESS FROM MASSACHUSETTS TO THE PRESIDENT OF 
THE UNITED STATES, CONCERNING SMITH BROTHERS 
AND COMPANY. 

To THE President of the United States: — 

The undersigned, Senators and Representatives in Con- 
gress from Massachusetts; ask leave to call your serious 
attention to the proceedings initiated by the Navy Depart- 
ment against Benjamin 6. Smith and Franklin W. Smith, of 
Boston, of the firm of Smith Brothers & Co., a much re- 
spected firm, which has hitherto enjoyed the confidence, 
personal and mercantile, of the community where they reside. 
Among their neighbors and friends, these proceedings have 
already attracted much attention, and awakened correspond- 
ing feeling. 

The proceedings have seemed to be harsh, vindictive, and 
unnecessary : — 

(1.) In the character of the arrest of Messrs. Smith, 
which was attended by "circumstances of severity utterly un- 
justifiable. 

(2.) In requiring bonds to so large an amount as half a 
million of dollars. The fact thieit the parties in question easily 

6 
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obtained bonds for a much larger amount does not render this 
exaction of '* excessive bail " less obnoxious to the require- 
ments of the Constitution and of justice, or less indicative of 
the spirit in wbich these proceedings have been conducted. 

(3.) In the seizure of their books and papers, which are 
still detained, although regarded by their eminent counsel as 
important to their defence. 

(4.) In turning into a military offence what is more proper 
for a civil tribunal, and dragging these defendants before a 
cour^martial. 

(5.) In transferring the proceedings from Boston, where 
.tlie parties reside, and the transactions in question occurred, 
to Philadelphia ; thus increasing greatly the difficulties and 
the expense of the defence. This will be appreciated when 
it is understood that the witnesses are very numerous, and 
chiefly engaged in mercantile business, so that they cannot 
leave Boston without the neglect of their private interests. 

The undersigned, on reviewing these circumstances, which 
are so inconsistent with the administration of justice in its 
ordinary forms, have been at a loss to account for the spirit 
which has been manifested in the prosecution. If they look 
at the trivial character of most of the specifications against 
the Defendants, they are still more at a loss. It is difficult to 
account for such elaborate and persistent harshness, without 
yielding to the prevailing belief that other motives than the 
vindication of justice have entered into this case. 

The undersigned are not strangers to the fact, that one of 
these Defendants, in the discharge of what he believed to be 
his duty as a good citizen, has, by correspondence and testi- 
mony before committees of Congress, been brought into 
collision with officers of the Navy Department; and there is 
too much reason to believe, that some of these officers have 
allowed themselves to be governed by personal feelings 
throughout these strange proceedings. 
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Under these circumsta,nceS; the undersigned most respect- 
fully ask your assistance in securing justice to these Defend- 
ants, according to the common course of proceedings at law. 
They are acquainted with the statute which provides court- 
martial for contractors in certain cases, and they are unwilling 
to make any suggestion which shall interfere with its effi- 
ciency ; but they have no hesitation in saying, that such a 
statute, which was intended for extreme cases, should not be 
applied to a case like the present, where, with a single excep- 
tion, the questions are simply whether the defendants com- 
plied with their contract^ and therefore, from their nature, 
can be better considered by the ordinary tribunals, accustomed 
to such questions, than by a naval tribunal composed of officers 
who have no familiarity with them. 

If the pending proceedings against the Messrs. Smith 
should be continued, there are two courses with regard to 
them which may be recommended: — 

Fir^t^ That they should be transferred at once to the 
United-States Court in Massachusetts, and be placed under 
the direction of the learned Attorney of the United States for 
that District. 

Secondly, If the foregoing order is not deemed expedient, 
on the existing evidence, then a commission or commissioner 
■ might be appointed by the President to inquire into the cir- 
cumstances attending the arrest of the Defendants, and also 
into the nature of the charges against them, in order to ascer- 
tain and report if there is any sufficient reason for the singu- 
lar harshness to which they have been already subjected, and 
also for the exceptional proceedings which have been insti- 
tuted against them. 

But for the sake of justice, and to relieve the Government 
from all suspicion of undue harshness, the undersigned pro- 
test against the spirit in which these proceedings have been 
conducted, and appeal to you for such remedy as shall seem 
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best ; to the end that the public interests may be adequately 
protected without any sacrifice of the rights of the citizen, 
and without needless interference with the order of busi- 
ness. 

(Signed) 

CHARLES SUMNER. 
HENRY WILSON. 
THOMAS D. ELIOT. 
HENRY L. DAWES. 
S. HOOPER. 



JOHN B. ALLEY, 

iy C. Sumner ^ tu Ij/ UOmr* 

D. W. GOOCH. 
WILLIAM B. WASHBURN. 
JOHN D. BALDWIN. 
GEORGE S. BOUTWELL. 



PAPER OF HON. A. H. RICE. 

Banoob, Me., August 15, 1864. 
To THE President. 

Dear Sir, — I am overtaken, while on a journey in this 
section of country, by a request to sign a memorial of sundry 
members of Congress from Massachusetts, in behalf of Messrs. 
Smith Brothers & Co., of Boston, who are under arrest, by 
order of the Secretary of the Navy, for alleged violation of 
contract engagements with the Navy Department. While I 
concur fully and cordially in the request, and hope that 
Messrs. Smith Brothers may have a fair and impartial trial 
before the regularly constituted tribunals, there are some 
reasons, not necessary to be recited, why I do not like to 
sign the memorial referred to. 

I have no hesitation in saying, that the community in 
which Smith Brothers reside is quite unanimous in believing 
that they have committed no offence of a criminal or fraudu- 
lent character; and that the proceedings which have been 
instituted against them are not only needlessly severe, but 
they are especially objectionable, on the ground that they 
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inflict upon them irreparable injury, and punishment in prop- 
erty and reputation, before they have been found guilty of 
any crime. These proceedings are the more destructive of 
their interests and reputation, because there are no obstacles 
to the administration of justice in the ordinary forms in 
Massachusetts: and measures so extraordinary and severe 
naturally give the impression that the Government esteems 
them guilty of extraordinary crimes ; or else that the Govern- 
ment is using its authority and power, not for the protection, 
but for the destruction, of private rights and immunities. 

If the punishment of offenders be designed to extend be- 
yond retaliation for their offences, and to conserve the cause 
of public morality by showing the sure triumph of justice, it 
is of the highest importance that the tribunals themselves be 
entirely impartial, and, as far as possible, of the ordinary and 
accustomed character for the decision of like cases ; and any 
departure from this rule, except for reasons which are appar- 
ent, and conclusive of its necessity or justice, impairs the 
respect for the tribunal, and brings its verdict correspond- 
ingly into contempt. Such a result, I believe, would follow 
the trial of civilians in the matter of the fulfilment of a con- 
tract by a court-martial appointed by the accusing party. 
The public will fail to appreciate the necessity for one kind 
of tribunals for the trial of civil causes between citizens, and 
another and more arbitrary and less secure tribunal for the 
trial of like causes between citizens and their Government. 
The present, also, is a time when the Government eminently 
needs the respect and confidence of the public. Its enemies 
are endeavoring to destroy that confidence by no means 
more common or effective than by averments that it is 
regardless of the guarantees which the Constitution and 
laws give to the people ; and that, by the wrongful exercise 
of arbitrary power, it is overthrowing the bulwarks of per- 
sonal safety and public liberty. As a loyal friend of the 
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GoYemment, and one identified in the interest and feeling of 
the present administration, and appreciating the necessity for 
extraordinary proceedings in localities where the adminis- 
tration of the laws is or may be intermpted, I yet cannot 
justify, and much less defend, snch proceedings, where no 
rach necessity exists. 

I do not believe such necessity exists in the case of Smith 
Brothers. They have the right to trial before a regular 
tribunal. If such shall convict them, public sentiment will 
indorse and confirm the verdict, and demand their punish- 
ment. If such a tribunal will not convict them, it appears to 
me they do not deserve conviction and punishment. I am 
under the necessity, Mr. President, of writing this letter in 
great haste, and amid constant interruptions. But I sincerely 
hope that it may receive your respectful consideration, and 
also that of the Hon. Secretary of the Navy, should you 
deem it expedient to confer with him on this subject 

I am, Mr. President, 

Your obedient servant, 
(Signed) ALEXE. H. RICE. 



We concur fully in the views and suggestions of Mr. Rice, 
and ardently hope his recommendation will be adopted, as no 
less conducive to the maintenance of pubjic justice than to 
the preservation of private rights. 

(Signed) JOHN B. ALLEY. 

OAKES AMES. 
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The following is the paper referred to on page 5 of the argument for the 



TESTIMONIAL OF MERCANTILE AND MANUFACTURING 
HOUSES AS TO THE QUALITY OF MERCHANDISE PUR- 
CHASED BY SMITH BROTHERS FOR GOVERNMENT.* 

"We, the undersigned, having furnished Smith Brothers & Co. 
with merchandise at various times within the past three years, 
destined for the use of the United-States Navy Department, hereby 
certify that we have, in all cases, sold and delivered to them such 
qualities as we believed would be entirely satisfactory to and fitted 
for the use of the Department, and such as we should have supplied 
had the order been made upon us directly by the Government. 

Boston, July 20, 1864. 

Revere Copper Co., by S. T. Snow, Agent, 

Sheet and Bolt Copper and Sheathing Metal, Ingot Copper, Tin, 

Comp. Nails. 

Richards & Co Metals, Wire, &c. 

J. H. Chadwick & Co., Agents Boston Lead Co Lead. 

Fuller & Dana *. Iron. 

Banker & Carpenter Paints, Drugs, Oils, &c. 

Southard, Herbert, & Co Sperm and Whale Oils. 

Tuckerman & Cate Iron. 

Holmes, Booth, & Hayden, by B. F. Adams, Agent, 

Sheet Brass, Brass and Copper Wire. 

E. P. Cutler Pig Iron. 

James L. Mills & Son Dealers in Cooperage Stock. 

Bush & Mills Dealers in Stoves and Iron. 

Davis & Chaddock Fire Brick, &c. 

Foster & Roby Composition Lights, Buttons, &c. 

F. W. Lincoln, jun., & Co Patent Logs, Glasses. 

Gay, Manson, & Co Iron and Steel. 

David Barnes & Co. . . . Anchors, Chains, and Ship Chandlery. 
Henry W. Burr Packing and Hose. 

* The value of the merchandise thus purchased by Smith Brothers for the Navy 
Department has been not less than $1,000,0001 
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FraDcifl McLanghliD Brushes. 

FliDt & Hall Lumber. 

SaDbom, Richardson, & Co Iron Pipes. 

Fairbanks, Brown, & Co Scales. 

Lewis Audenried & Co., per H. W. Morse, Att'y, Cnmberland Coal. 

Dodge, Gilbert, & Co Hardware. 

Shelton & Cheever .... Leather, Leading and Suction Hose. 
John C. Hajnes & Co Drums. 

A. N. Clarke & Co Leather Belting. 

Underbill Edge-Tool Co Navy Hatchets. 

Nathaniel R. Leman, jon Wool Skins. 

Bullard, Abbott, & Co Steel. 

T. Quincy Browne Ingot Copper. 

American Net Company, by Wm. Howe, P. Attorney, 

Nets, Seines, Lines, and Twines. 
Dalton & Ingersoll Plumber Stock. 

B. y . Pippey & Co Cotton Waste. 

Vincent Laforme Boatswains' Calls. 

H. H. Morse, Sopt. A. S. G. Co Steam Gauges. 

Boston Belting Co., John G. Tappan, Treas. India-Rubber Goods. 

E. R. Morse i . . . Iron Works. 

Thos. Flint & Co * Hardware. 

Herman Strater & Sons Copper Utensils. 

J. S. F. Huddleston Meteorological Instruments. 

Howe & French Drugs and Paints. 

Linden & Meyer Quicksilver. 

Samuel Hill Chains. 

George L. Steams & Co Lead. 

Chas. V. Poor & Co Drugs and Paints. 

Boston & Sandwich Glass Co., per Sewall H. Fessenden, Ag't., 

Port Lights. 

Geo. W. Robinson & Co Ship Lights, Hinges, &c. 

J. Kittridge & Co Naval Stores. 

Daniel Cummings & Co Wooden Ware. 

Old-Colony Iron Co Nails. 

Day, Wilcox, & Co Leather. 

P. Waldemeyer & Co Leather. 

Henry H. Packer Ratchet Drills. 

Deans & Bagnall Metals. 
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List of Partiesj not in Boston^ who have signed the aJ)ove paper : — 

Townsend & Co., New York Pig Iron. 

Samuel MuUiken & Co., New York Steel. 

Kemble & Warner, New York Boiler Iron. 

American Screw Co,, Providence j Screws. 

Crocker Bros. & Co., Taunton Nails and Bivets. 

Phoenix Manufacturing Co., Taunton Crucibles. 

Plymouth Mills Rivets. 

Thos. Prosser & Son, N.J Boiler Tubes, &c. 

Providence Tool Co., Providence . • . . Bolts and Hardware. 

Knowles & Sibley, Warren, Mass Steam Pumps. 

Theophilus N. Breed, Lynn , . Grindstones. 

C. Drew & Co., Kingston Augers. 

J. Boberts & Co., Waltham, Mass Tarred Paper. 

Plymouth Tack and Bivet Co Nails, Tacks, <&c. 

R. Dudgeon, N.J Hydraulic Jacks. 

Munsell 6d Thompson, N.J • Forges. 

Trenton Iron Co Bar Iron. 

L. & A. 6. Coes, Worcester Wrenches. 

New-Bedjford Copper Co. ... ^ .... . Copper Goods. 

Buck Brothers, Worcester Chisels. 

Lesley & Co., Philadelphia Handirons. 

Lenox Iron Works, Lenox, Mass Pig Iron. 

Novelty Iron Works, N.J Apparatus. 

William Porter & Son, New York Lanterns. 

American Butt Co Butts. 

Cheney & Lerow Hammers. 

J. L. Hommedieu Augers. 

M. J. Ryerson Hammered Iron. 

C. E. Pennock & Co Boiler Iron. 

Westbrook Forge Co Hammered Iron. 

Bemis & Call, H. W. & T. Co Hardware. 

Charles Alden Emery Cloth and Facings. 

Roys, Wilcox, & Co Turners' Tools. 

Eagle Lock Co Locks. 

Kinsley Iron-Manufacturing Co Bar Iron 

7 
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THE OPINION OF HON. CHARLES SUMNER. 

PREPASED BT BEQUEST OF PBB8IDEMT UNOOLN. 

This case has been pending since 17th June, 1864, when 
the Messrs. Smith, who, as merchants, enjoyed an enviable 
reputation, were suddenly arrested by military authority, and, 
without any opportunity of conferring with counsel or friends, 
were hurried off to Fort Warren. During all this period, 
running over nine months, I have kept myself aloof from the 
case, so far as possible, under the conviction that I was not 
so circumstanced as to consider it on its merits, and that, at 
last, justice would be done. 

There were, however, certain matters, independent of the 
merits, on which I was called to express an opinion. One of 
these was the manner of the arrest and the bail required. 
At the time of the arrest, all the books and papers of the par- 
ties were seized and sequestered. The hardship of the 
arrest was aggravated by the bail required, which was fixed 
at half a million of dollars. " Excessive bail " is forbidden by 
the Constitution ; but it would be difficult to say what bail 
could be " excessive," if this was not. 

The other matter on which I was called to express an 
opinion was the order for the trial of the Messrs. Smith, by 
court-martial at Philadelphia, when it was notorious, that the 
proceedings must be protracted, and that numerous witnesses 
must be summoned from Boston, at great expense ; the whole 
constituting a plain oppression, not unlike the demand of 
"excessive bail." 

The hardship in these preliminary proceedings seemed to 
justify an appeal to the President, in which I united, for his 
intervention at least to change the place of trial. Perhaps 
they illustrate also the temper which seems to have entered 
into this prosecution. 
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It is only since the President has put into my hands the 
Report on the findings of the Court, adopted by the Secretary 
of the Navy, that I have looked into the case on its merits. 
I have read that Report carefully, and also the arguments of 
the counsel on both sides; but I have not had any opportunity 
to examine the whole record. From the fulness of the 
report, and of the arguments, this was hardly necessary. 
The record is extensively cited in the Report and the argu- 
ments, and also in a pamphlet published by one of the 
Respondents. 

The more I have examined this case, the more I have been 
surprised by the preliminary proceedings, the continued pros- 
ecution, and the findings of the Court. I am not astonished, 
that they were used in the House of Representatives as an 
argument for the total repeal of the Act of Congress authoriz- 
ing the trial of civilians by courts-martial. Such a case as 
this must make us fear, that, under this Act, justice may be 
sacrificed. It must make honest merchants hesitate to enter 
into business relations with the Government. 

On careful examination, it seems that the whole prosecution, 
so far as it is seriously pretended to be proved, is reduced to 
one single specification ; to wit, the sale and delivery of five 
thousand pounds of a tin called Revely, instead of a tin 
called Banca, by which, at most, the Government lost one 
hundred dollars. There are other specifications : but the re- 
port, adopted by the Secretary of the Navy, forbears to dwell 
on them ; and I do not think they can be made the foundation 
of any judgment against the Respondents. They did not seem 
to have impressed the President, in the conversation which I 
had with him on the subject. I put them aside as unproved 
or irrelevant. There only remains the single specification 
with regard to tin. 

Look at this carefully ; and the wonder must increase, that 
these proceedings were ever instituted. 
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(1.) The first remark to make is, that, even according to 
the finding of the Court, the Government has suffered only 
to the amount of one hundred dollars ; being the difference, in 
price, between the two kinds of tin at the date of the delivery. 
The pettiness of this loss is still more apparent, when it is con- 
sidered that the transactions of the Bespondents with the 
Government reached the sum of more than twelve hxmdred 
thousand dollars; having such infinite details that they covered 
1205 pages of sales. Surely, on every principle of reason or 
evidence, the insignificance of this loss, in transactions on so 
large a scale, and extending over three years of time, consti- 
tutes an unanswerable presumption in favor of the Bespond- 
ents; excluding, as it does, any adequate motive for the 
perpetration of fraud. Even assuming that the supply of tin 
was questionable, it would be reasonable to call it ill-con- 
sidered, hasty, or mistaken, rather than criminal, according to 
the finding of the Court Certainly, it could be no justifica- 
tion of the vindictive arrest and bail with which the proceed- 
ings began ; and it is frightful, that it should be made the 
pretence for a sentence of two years' imprisonment and 
twenty thousand dollars' fine. If a mountain in labor ever 
brought forth a mouse, it is this mountainous prosecution, 
whose only offspring yet crawling on earth is an allegation of 
loss to the United States of one hundred dollars I But, if we 
look farther at this transaction, it will be seen that it is 
absolutely unimpeachable. 

(2.) Much confusion has been caused by ignorcmce with 
regard to the ttoo tins in question. The report adopted by the 
Secretary of the Navy says of them, that, " in the course of 
commerce, the t%oo are never confounded by dealers ; " then, 
again, that " Banca tin is one artide having a certain price, 
and that Bevely tin is another and a different article having 
a different price." The repetition of this assumption, again 
and again, shows how important it was regarded in sup- 
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port of the accusation. But this assumption is founded on 
mistake. 

I call attention to the letter, herewith,* of Hon. S. Hooper, 
addressed to myself, under date of 14th March instant, in 
which he testifies from his experience as an importer, for many 
years, of these two tins. He says, "If the only charge 
against Messrs. Smith Brothers & Co. is the delivery of 
Revely tin, on a contract to supply the Government with 
Banca tin, it is an absurdity ; and it is evident to me that the 
Court did not know what Banca tin was." He then proceeds 
to say, that the tin of the East passes under the general name 
of Banca tin, which is applicable to the Revely or Straits tin 
as well. as to the Dutch; and he adduces the authority of the 
commercial dictionaries. Thus, McCuUoch, under the word 
" tin," after speaking of the tin of Great Britain, says, " Tin, 
oriental, in commercial language usually called ' Banca tin,' 
produced, according to this authority in China, the Malay 
countries, and the islands lying toward Java." He also cites 
Simmonds's " Dictionary of Trade," published in London as 
late as 1858, which, under the word " Banca tin," says, " A 
valuable kind, equal to English refined, obtained in the 
Eastern Archipelago, originally from the Island of Banca ex- 
clusively ; but much is now procured in Malacca, and sent to 
Singapore for shipment." The latter, it will be borne in 
mind, is what has been treated in this case as Revely. 

Certainly, the testimony of Mr. Hooper, in concurrence 
with the commercial dictionaries, must tend to show that the 
report is mistaken when it so confidently asserts, that, " in 
the course of commerce, the two tins are never confounded 
by dealers." On the contrary, they have been treated by 
" dealers," and by authoritative writers on commerce, as sub- 
stantially the same. It is almost superfluous for me to add, 

* The reader will find Mr. Hooper's letter in page 10 of this Report. 
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that, according to the ruling of our courts, such testimony 
would be decisive. Thus, where certain words were used in 
the tariff, Mr. Justice Story decided, that, " the tariff being a 
statute relating to commerce, the terms of it must be con- 
strued according to commercial usage and understanding,^' — 
(Lee V. Lincoln, 1 Story Rep., 610.) But common sense is in 
harmony with this judgment. 

As if to put this commercial uaoffs beyond question, we 
have the testimony of Mr. Richards, a witness for the prose- 
cutiony as follows : — 

"7n^. 18. Do you ever have orders from customers for Banea tin, 
that you execute by the delivery of Revely or Straits ? — Ans, We 
have, 

^^Int, 22. Suppose you had an order from a foundry — say 
Hooper & Co. — for five thousand pounds of Banca tin, which you 
knew was to be used for castings, how would you fill such an 
order? — Ans, We should not hesitate to give him Revely, 

^^ Re- Gross Int. 1. "Would you not deliver to a party five thousand 
pounds of Revely tin, upon a contract for Banca tin, if you had never 
known them to buy such a quantity of any kind but Revely or 
Straits, if you had repeatedly sold them Revely or Straits accept- 
ably, and you considered the tin was to be used for castings ? — Ans. 
I should." 

(3.) The usage ai the Navy Yard was in harmony with 
commercial usage, as the testimony abundantly shows. For 
at least seven years previous to the contract of the Respond- 
ents, the tin known as Revely had been received at the yard 
as Banca. Edward Cody, witness for the prosecution and 
the master founders, on cross-examination, puts this beyond 
question : — 

^^Gross-Int. 4. During these seven years (past), has not the 
Revely tin been the standard article in your bureau or foundry ? — 
Ans. It has. 

'^Gross-Int, 11. K you had been inquired of by them (Smith 
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Brothers & Co.), what kind of tin you required, what would have 
been your reply ? — Ans. I should have had the same as I have had. 
^'CrosS'IrU. 12. What is that? — ^rw. RevdyJ* 

Another witness, the Hon. Eugene L. Norton, the Navy 
Agent, testifies that, having occasion to buy tin on a requi- 
sition from the ordnance office, he sent to inquire of Capt. 
Green, the ordnance officer, what brand was required. The 
answer was, " that in all cases where it was foundry work, 
Revely or Straits would be the kind that would be received ; 
that, in those cases where it was wanted in small quantities, 
for solder, Banca would be preferred, as Eevely or Straits 
was somewhat cheaper than Banca." And he added, that the 
quantity named in the requisition as a ton, or a pig, would 
indicate the kind he should buy. Add to these two wit- 
nesses the undisputed fact, that when, in May, 1863, C. W. 
Schofield, being under contract to deliver five thousand 
pounds of Banca, failed to perform his contract, the Govern- 
ment, although entitled to purchase the desired article in 
open market at his expense, bought Bevely. Here was a 
practical interpretation of the contract, which establishes the 
usage of the Navy Yard. 

(4.) The openness of the transaction and of the delivery 
testify also to the usage. The tin, when delivered, was 
stamped upon its face " Eevely & Co." This stamp, which 
was open to the observation of all officers, workmen, and 
passers-by, is an incontrovertible witness, which no argument 
of counsel or ingenious commentary can neutralize. Calmly, 
but unanswerably, it shows two things : first, the usage at 
the Navy Yard ; and, secondly, the good faith of the transac- 
tion. But I refer to it now simply to illustrate the usage. 

(5.) Then comes the acceptance of the tin marked as Revely, 
and the approval of the bills by the officers of the Govern- 
ment, in performance of the contract. It is not denied that 
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the tin was accepted by Mr. Merriam, the master machinist at 
the Navy Yard; and that the bills were approved by Mr. 
Kimball, the inspecting officer of Government, — an inspector 
who is said to have been unfriendly to the Eespondents. 
This double fact is beyond question. An attempt is made to 
throw doubt on the integrity of one of these witnesses, by 
charging complicity ; but it does not appear that there is a 
scrap of evidence in the record to sustain the imputation, 
and I need not say it is outrageous to imagine it, in order to 
increase the pressure upon the Eespondents. Mr. Merriam, 
in his testimony, says: "I was influenced, undoubtedly, 
from my knowledge of the jyradice which had eodsted hereto- 
fore, and also from my belief that the article answered every 
purpose in the department which Banca tin was required for. 
The previous practice of the department , of which I had been 
informed, in addition to my own judgment as to the substan- 
tial equality of the articles, were reasons for my approving the 
bill." Nothing could be more explicit or reasonable. 

The Eeport adopted by the Secretary of the Navy seeks to 
parry the force of this approval, by the allegation, that 
" there is not a particle of proof on the record that any one 
of the officers or other persons employed at the Navy Yard, 
or in the transaction of its business, had ever received from 
the Government any sort of authority to make such inspec- 
tion, approval, and payment, as appears in the case." The 
Eeport forgets the usage of seven years at the Navy Yard, and 
the commercial tbsage besides, which were ample to justify 
them. 

(6.) As it is evident that the Government did not expect 
to receive other than Eevely, so it is proved that the Ee- 
spondents never expected to supply other than Revely, unless in 
cases of small quantities, where, as we have seen, the Banca 
was supposed to be desired. Such is the testimony of Benj. 
G. Smith, and also of Mr. Dunnells, the clerk of the Eespond* 
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ents. The latter states, that his instructions from the Re- 
spondents were to deliver Banca when small lots were 
required, but Eevely when large lots of one thousand lbs. 
and upwards were required ; and that, as far as his knowl- 
edge went, this had always been done. Therefore, the con- 
tract was performed according to the mutual understanding of 
the two parties. 

(7.) The pricey according to the contract, shows that the 
tin called Revely was intended. This can be demonstrated. 

At the date of the contracts, 30th March, 1863, the price 
of Banca in the market was fifty-seven to fifty-eight cents a 
pound. Revely was less. The price stipulated in the con- 
tract was fifty-seven cents. But it is plain that the Respond- 
ents could not undertake to supply an article at less than its 
market price. This would be absurd. Of course, as mer- 
chants, they expected a profit. Therefore, in their bid, they 
would naturally take into consideration the various elements ' 
which would enter into the final price. These would be, 
first, the original price ; secondly, the commission ; thirdly, 
the condition of the currency, which at that time had begun 
to depreciate; fourthly, the variation of the market for a 
month ; fifthly, store expense and interest ; sixthly, the post- 
ponement of payment; and, seventhly, the risks of a con- 
tractor in placing himself within the unhesitating grasp of 
military power. So far as thesQ can be estimated, they are 
as follows : — 

Original price -52 

Store expense and interest at 5 per cent . . '0260 



. -5460 
Commission at 5 per cent *0273 



•5733 
But the price was fifty-seven cents. 

8 
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Now can any person of common sense, not to say any mer- 
chant, assert that fifty-seven cents a pound was a high price 
for the tin called Eevely ? Would anybody but a fool offer 
to supply the tin which in this prosecution is called Banca, 
at fifty-seven cents a pound, when its original price was more 
than this, and the contractor must take all the additional risks 
of currency, market, store expenses, interest, postponement of 
payment, and military tribunals, without the possibility of a 
mill for commissions ? Clearly not. It is evident, therefore, 
that, in offering to supply Banca tin at fifty-seven cents a 
pound, they must have intended that species of Banca tin 
known as Eevely, which, according to the usage of the Navy 
Yard and of merchants, had been recognized as Banca tin. 

On this point we have the testimony of Mr. Eichabds, a 
witness for the Government, whose cross-examination thus 
confirms the foregoing conclusion: — 

Cross-Question 37. What would it be worth to give a party the 
refusal for say five thousand lbs. of tin for twenty or thirty days ? — 
Ans. At least fifteen per cent. 

Cross- Question 44. During the year 1863, how much, in addition 
to the cash market-price, would you have considered should be added 
for a refusal of thirty days ? — Ans, From ten to fifteen per cent. 

Cross- Question 45. Tin being sold to us at fifty and three-fourths 
cents net cash in the market, would fifty-seven cents be an improper 
sum for us to charge the Government on a time refusal ? — Ans, I 
shoidd think not, 

Cross-Question 46. If you were to be subject to a delay of 
vouchers for merchandise delivered for thirty days ; if there should 
be a reservation of twenty per cent until the contract was closed, and 
if then you were liable to be compelled to receive certificates of in- 
debtedness that would not sell in the market at par, — what, in addi- 
tion to the cash market-price, would you consider should be added ? — 
Ans, From five to ten per cent^ I should think. 

Cross- Question 50. Upon a Government contract,'' to run three 
months or one year, with a reservation of thirty per cent, a bid being 
made which amounts to a refusal for twenty or thirty days, and sub- 
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ject to terms of Government payment, what would you consider a 
fair addition to the cash market-price on a sale to the Government ? — 
Atis. At least ten per cent. 

Cross- Question 53. Among Boston merchants what is the charac- 
ter of the house of Smith Brothers & Co. for integrity and fair deal- 
ing? — Ans, A No, 1. 

Such is the testimony of a witness for the Government. 
In the face of this testimony, concurring with the reason of 
the case, it is hard to tolerate the allegation against these 
Respondents founded on the price. Indeed it is hard to tol- 
erate the allegation on any ground. 

Under these seven heads, this whole case, so far as it con- 
cerns the contract for tin, may be considered. It appears 
that the loss to the United States from the delivery of Revely 
instead of what is called Banca, was not more than one hun- 
dred dollars in a mass of transactions amounting to more than 
$1,200,000; that, according to extensive and long-continued 
usage, Revely is included under Banca ; that, according to 
usage at the Navy Yard, it was treated as Banca; that the 
whole transaction and the delivery were open and without any 
concealment ; that Revely was actually accepted by the oflS- 
cers of the Government in performance of the contract ; that 
the Respondents never expected to supply other than Revely ; 
and, lastly, that the price paid shows that Revely was intended. 
Surely this is enough. I forbear to go into the evidence of 
founders and plumbers, derived from experience ; of assayers 
and chemists, derived from analysis of the two tins in ques- 
tion ; and also of business men as to their comparative value, 
— for all this is superfluous. To charge fraud against the 
Respondents under such circumstances is cruel, irrational, 
preposterous. Their conduct cannot be tortured or twisted 
into fraud. As well undertake to extract sunbeams out of 
cucumbers, or oil out of Massachusetts granite. 

It is difficult to imagine the origin of these unfortunate 
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proceedings, which, beginning in unexampled harshness, 
threaten to end in unexampled injustice, unless arrested by 
the President. But there are certain facts which may shed 
light upon some of the hidden springs. Nobody supposes 
that the able and candid Head of the Navy Department be- 
came acquainted with this prosecution, until after it had been 
already started, shaped, and set in motion. Others in the 
Department used its great powers, if not for purposes of 
oppression, at least recklessly and unaccountably. 

It appears that Franklin W. Smith, one of the Respondents, 
published a pamphlet, in which he exposed abuses in the con- 
tract system of the Navy Department; and it is understood 
that sundry oflScials felt aggrieved by these disclosures. The 
spirit of these oflScials appears suflSciently in the following 
extract from a letter of one of the witnesses of the Govern- 
ment, holding an important position in the Navy Department, 
addressed to another witness, himself an oflScial also : — 

" I have been summoned before the Select Committee of the 
Senate for investigating frauds in Naval Supplies ; and, if the wool 
donH fly^ it wonH he my fault. Norton, the Navy Agent, bas com- 
plained that I have interfered with his business : he and his friend 
Smith are dead cocks in the pit. We have got a sure thing on them in 
the tin hv>siness. They that dance must pay the fiddler." 

The writer of this letter, after appearing before the Senate 
Committee at a later day, came on from Washington to appear 
before the Court-martial at Charlestown as a witness against 
the Eespondents, where he underwent a cross-examination on 
which I forbear to comment. If the prosecution did not 
originate in the spirit which fills his letter, it is evident that 
this spirit entered into it. " If the wool don't fly, it won't be 
my fault," — " Dead cocks in the pit," — " A sure thing in the 
tin business ; " — such are the countersigns adopted by the 
agent of this dark proceeding, showing clearly two things: 
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first, the foregone conclusion that these Respondents were 
to be sacrificed ; and, secondly, that the case turned on the 
" tin business." 

It is hard that citizens enjoying a good name, who had the 
misfortune to come into business relations with the Govern- 
ment, should be exposed to such a spirit ; that they should be 
dragged from their homes, and hurried to a military prison ; 
that they should be obliged to undergo a protracted trial by 
Court-martial, damaging their good name, destroying their 
peace, breaking up their business, and subjecting them to 
untold expense, when at the slightest touch the whole case 
vanishes into thin air, leaving behind nothing but the incom- 
prehensible spirit in which it had its origin. 

Of course, the findings and sentence of the Court ought, 
without delay, to be set aside. But this is only the beginning 
of justice. Some positive reparation should be made to citi- 
zens who have been so deeply injured. 

gHARLES SUMNER. 
Washington, March 16, 1865. 

To THE President of the United States. 
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